
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Saverio Maiorano

dlb/ a Pinta Di Blu Restaurant

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under  Ar t i c le  28  &.29  o f  the  Tax  Law

f o r  t h e  P e r i o d  9 / I l l Z  -  8 / 3 I / 7 6 .

AFFIDAVIT OF MA]IING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20t 'h day of June, 1980, he served the within not ice of Decision by mai l  upon

Saverio l la iorano, dlbla Pinta Di Blu Restaurant,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

Saverio Ivlaiorano
d/b/a Pinta Di Blu Restaurant
568 Myrtl-e Ave.
Brooklyn,  NY 11205

and by deposit ing same enclosed in a postpaid
(post off ice or off icial depository) under the

United StaLes Postal Service within the State

That deponent further says that the said

and that the address set forth on said r ,rrapper

pet i t ioner .

Sworn to before me this

20 th  day  o f  June,  1980.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the
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STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Saverio Maiorano

d/bla Pinta Di Blu Restaurant

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  9 / I / 7 3  -  8 / 3 I / 7 6 .

AFFIDAVIT OF MAITING

State of New York

County of A1bany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

20th day of June, 1980, he served the within not ice of Decision by mai l  upon

Albert  Benson the representat ive of the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Mr. Al_bert Benson
183 Broadway
Hicksv i l le ,  Ny  11801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under Lhe exclusive care and custody of the

united states Postal  service within the state of New york.

That.  deponent further says that the said addressee is Lhe representat ive of

the pet i t . ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

20 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 20, 1980

Saverio Maiorano
d/bl a Pinta Di Blu Rest.aurant.
568 Myrt le Ave.
Brook1yn, NY 11205

Dear  Mr .  Ma iorano:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 7B of the Civi l  Pract ice laws and Rules, and musL be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Albert  Benson
183 Broadway
Hicksv i l le ,  NY 11801
Taxing Bureaut s Representat ive



STAE OF NEW YORK

STATE TAX COI\MISSIOI{

In the l{atter of t}re Petition

of

SA\ERTO MATORAilIO
d/b/a PnIrA DI BLU RESTAURAIII

for Revision of a Deternination or for
Refi:nd of Sa1es and Use Taxes r-rnder
Articles 28 and 29 of the Ta< Iar,v for
the Period Septenrber I, 1973 tlr::or:gh
Augiust 3L, L976.

DECISION

Petitioner, Saverio Maiorano d4b/a Pinta Di Blu Restar.rrant, 568 t{:fble

Avenue' Brookllmr Ner,v York 11205, filed a petition for revision of a determlna-

tion or for refi:nd of sales and use taxes urder Articles 28 and 29 of tlre Ta<

I-aw for tlte period Septernber L, 1973 through August 31, L976 (File lilo. 208L7).

A snn1l claims hearing was held before Arthur Johnson, Hearing Officer,

at the offices of tlre State Ta< @nmission, T\nio World Trade Center, Nenr York,

Nenr York' on Jamiar1z 24, L980 at 10:45 A.M. Petitioner appeared by Afbert,

Benson, CPA. Itre Audit Division appeared by Ralph J. Vecchio, Esg. (I:rrj-r:

k\nf, Esq., of counsel).

ISSUE

Whether the Audit Divisionrs deterrnination of additional sales and r.se

taxes duer based on an audit of petitioner's books and reords, was €rrect.

F]ND]}TGS OF FASI

1. Petitioner, Saverio Iutraiorano dtb/a Pinta Di B1u Restan:rant, operated

a restatrant and bar located at 568 l\tyrtie Avenr:e, Brookllm, Nerar York 11205.
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2. On Septenrber 2t L977, as ttre result of an audit, the Aud.it Division

issued a l{oticre of Determination and Denrand for palznent of Sales and Use Ta(es

D-re against petitioner for the period Septenber I, L973 tlrrough Augrust 31,

L976 for ta><es due of $21434.28, plus penalty and intenest of $11280.96, for

a total of $3,715.24.

3. Petitioner executed a oonsent exEendJng ttre tirne within wfdch to

issue an assessllent of sales and r:se taxes for periods in issr:e to Decernber

20,  L977.

4. &t audit, the Ar-rdit Divj-sion perforned a nrarkup test for liquor,

wine and beer using pr.rrctr,ases for the nnnth of July, 1976. Ttre test revealed

a cornbined liquor and wine marlarp of 294 percent and a beer nrarkup of L97

peroent. Said marlnrps were applied to applicable pr,rrchases for ttre audit

period to deterrnine arrdited bar sales of $22I,L73.42. Itris anpr.rnt was oonbined

wittr food sales of $2L2t990.4L as recorded il petitlonerrs books and reords

to arrj-ve at total sales of $4341163,83. Petitioner reported taxable sales of

$411,859.00, leaving additional ta><able sales of $22,304.83. additionally, an

overollection test resulted in additionat ta:<es dr:e of $51.44. Itre audit

also disclosed pr:rchases subject to use tax in the follovuing areas and anpunts:

a) Liqr:or, wine and beer for personal use

b) Taxable corponents of enplqgees' meals

c) D<pense purchases

d) Fixed assets

$I ,295.97

L,592.40

2 ,637 .32

1 ,299 .30

The use taxes deterrnined for "a" and "b" above and ttre overollections

are not at issr.rc.

5. Petitioner's books and records were inadequate to deterrnine tlle

exact anrrunt of beer and liqr:or sales.
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6. In curputing ttre nrarkup percerrtage, the Audit Division onsidered

that the selling prices of liqr:or, wine ard beer did not inclrrde sales ta:<.

7. Petitioner strtnritted pr:rclrase invoices that shorrved sales ta:< was

trnid to vendors at tlre tine of ptrrclrase of fjxed assets totalilg $11011.00.

Petitioner aontended. that sales tax was lnid on e>rpense purchases altbugh the

tax was not separately stated on invoices.

8. Petitioner displayed a sign stating tlrat ttre selling price of bar

drinks included sales ta<.

9. Petitioner separately charges sales tax on the grrest ctrecks for food

and soda. The sales tax is not ctrarged separately on the gruest ctecks for

beer and liqr:or, as the price of the dri-nk ilcludes the til(.

@NCLUSIONS OF LAhl

A. That ttre petitioner's selling prices of liquor, wine arrl beer dj-d

incltide sales ta<; tterefore, the Audit Division overstated petitioner's

selling prioes of drinks, and there$r overstated ttre markup percentages. That

based on the adjusted rnarlarps, petition's taxable sales are in substantial

agreenent with ttre books and reqcrds. Acrcrding1y, tJ:e additional sales ta:<

resulting from increased liqr:or, w"j::e and beer sales is cancelled.

B. That in acrcrdance wittr Finding of Fact "7', fjxed asset purchases

subject to use ta< are redrrced to $287.30.

C. Itrat ttre petition of Savenio l4aiorano d"/b/a Pinta Di Btu Restaurant

is grantsd to the extent indicated in @ncrrrsion of r.alr '!Ax and "B't that the
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Audit Division is hereblz directed to nodify ttre Notice of Deterrnination ard

Denrard for Palment of Sales and Use Ta:<es Dre issued Septenrber 2, L977; atfr'

tlat, occept as so grantedl ttre petition is irr all other respects denied.

DATED: "Albany, Ne.,r,v York

JuN ? o \e8o

'Lz*r4


